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existing members. But I think that nothing less explicit than this appear- 
ing in the certificate itself should be effectual for such a purpose. Fairness 
to persons joining the order required such plain dealing. 

"The case of Hutchinson v. Supreme Tent K. of M. (68 Hun, 355), is not 
in point. There the learned court held that the plaintiff could not recover 
at all under the endowment laws as they existed at the time he joined the 
order. The claim was made to rest solely on the amended by-laws and, of 
course, claiming under the amended by-laws, the plaintiff was subject to 
the provisions of the amendment which changed the payment of the benefit 
from a gross sum to annual installments." 



Corporations — Appointment of Receiver — Federal Courts — Equity 
Jurisdiction — Review on Appeal. — 1. Under the established rule that a 
new equitable right created by a state statute may be enforced in a federal 
court, where it can be so enforced in conformity with the pleadings and 
practice in equity, the right given by the New Jersey statute (Revision 
1896, p. 298, sees. 65, 66) to creditors or stockholders of a corporation 
which has become insolvent to apply to a court of chancery for an injunc- 
tion and receiver may be enforced in a federal court by mortgage bondhold- 
ers and stockholders of an insolvent corporation who have a lien on its 
property by express contract, where such court has jurisdiction by reason 
of diversity of citizenship and the value in dispute. 

2. A court of equity has power independently of statute to appoint a 
receiver for an insolvent corporation at suit of its mortgage bondholders 
and stockholders, where the bill alleges that the insolvency was produced by 
the gross mismanagement of its directors, who are also charged with positive 
misconduct amounting to a breach of trust. 

3. The appointment of a receiver for an insolvent corporation is largely 
within the discretion of the court, and an order making such appointment, 
where within the court's jurisdiction, will not be disturbed on appeal, 
unless it appears to have been improvidently made. United States Ship- 
building Go. v. Conklin (C. C. A.), 126 Fed. 132. 

Per Acheson, Cir. J: 

"By the corporation act of the state of New Jersey (Revision 1896, p. 
298, sees. 65, 66), it is enacted that whenever any corporation shall become 
insolvent any creditor or stockholder may, by petition or bill of complaint 
setting forth the facts, apply to the court of chancery for a writ of injunc- 
tion and the appointment of a receiver, and the court, being satisfied by 
affidavit or otherwise of the sufficiency of the application and of the truth 
of the allegations made, may issue an injunction against the corporation 
and its officers and agents, and may appoint a receiver for the creditors 
and stockholders of the company. We are not called upon to consider the 
question whether under this statute a creditor whose claim is not reduced 
to judgment, and who has no lien, can maintain a bill in equity in the Cir- 
cuit Court of the United States for the appointment of a receiver of a cor- 
poration solely on the ground of the insolvency of the corporation. The 
complainants here are mortgage bondholders and stockholders. They have 
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a lien upon the property of the defendant corporation created by express 
contract, and an interest in its property which it would seem gives them 
a standing in a United States court of equity, within the principles enun- 
ciated by the Supreme Court in the cases of Soot* v. Ifeely, 140 U.S. 106,113, 
11 Sup. Ct. 712, 85 L. Ed. 358, and Hollins v. Brierfield Coal & Iron Com- 
pany, 150 U. S. 371, 14 Sup. Ct. 127, 37 L. Ed. 1113, 

"In the former of these cases the court recognized the doctrine that where 
a statute of a state creates a new equitable right, capable of enforcement 
by proceedings in conformity with the pleadings and practice in equity, 
the right will be enforced in the courts of the United States. The court, 
however, limited the application of the principle thus : 

'The general proposition [the court said] as to the enforcement in the 
federal courts of new equitable rights created by the states is undoubtedly 
correct, subject, however, to this qualification; that such enforcement does 
not impair any right conferred, or conflict with any inhibition imposed, by 
the Constitution or laws of the United States.' 

"With this qualification, it is the settled doctrine that an enlargement of 
equitable rights by state statute may be administered by the Circuit Courts 
of the United States. Holland v. Challen, 110 U. S. 15, 3 Sup. Ct. 495, 28 
L. Ed. 52; Oormley v. Clark, 134 U. S. 338, 348, 10 Sup. Ct. 554, 33 L. 
Ed. 909. Now, the preservation, collection, and administration of the asets 
of an insolvent corporation, through the instrumentality of a receiver, are 
matters, we think, essentially of an equitable character. Ogilvie v. Knox 
Insurance Company, 22 How. 380, 392, 16 L. Ed. 349; Graham v. Railroad 
Company, 102 U. S. 148, 161, 26 L. Ed. 106; Blake v. McClung, 172 U. S. 
239, 254, 19 Sup. Ct. 165, 171, 43 L. Ed. 432. Mr. Justice Bradley, speak- 
ing for the court in Graham v. Railroad Company, supra, said : 

'When a corporation becomes insolvent, it is so far civilly dead that its 
property may be administered as a trust fund for the benefit of its stock- 
holders and creditors. A court of equity, at the instance of the proper 
parties, will make those funds trust funds which in other circumstances are 
as much the absolute property of the corporation as any man's property 
is his.' 

"Upon the principles laid down by the Supreme Court in the several above 
cited cases, there seems to be no valid objection to the present complain- 
ants — who are mortgage lien creditors and stockholders of the defendant 
corporation — seeking in the United States Circuit Court the remedy in 
chancery by injunction and the appointment of a receiver given by the New 
Jersey statute against an insolvent corporation, the court otherwise having 
jurisdiction of the case by reason of the diverse citizenship of the parties 
and the value in dispute. 

"But the bill of complaint here does not rest upon the statute of New 
Jersey exclusively. It sets forth a case cognizable by the court under its 
general equity powers. The bill not only alleges that the defendant corpora- 
tion was insolvent, but, as we have seen, it charges that such insolvency 
was produced by the gross mismanagement of its directors; and, further- 
more, the bill charged the directors with positive misconduct involving 
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breach of trust. Insolvency of a corporation, coupled with gross mis- 
management of its affairs by its board of directors, and such misconduct of 
the directors as is here charged, justify the appointment of a receiver by a 
court of equity independently of any statutory authority. Towle v. Ameri- 
can etc. Society (C. C), 60 Fed. 131; Doe v. 'Northwest Coal etc Co., 64 
Fed. 928; Aiken v. Colorado River Irr. Co. (C.C.), 72 Fed. 594; Arents v. 
Blaoktoell's Durham Tobacco Co. (CO.), 101 Fed. 338. 

"Upon the whole, we are of opinion that the bill presented a case of 
which the Circuit Court siting in equity had jurisdiction, and that the 
appointment of a receiver was within the authority of the court." 



